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Association Activities 


AT THE STATED MEETING on October 17 the Judiciary Committee, 
John M. Harlan, Chairman, the Committee on the City Court of 
the City of New York, Lester E. Denonn, Chairman, and the 
Committee on the Municipal Court of the City of New York, 
Frederick F. Greenman, Chairman, will report on candidates for 
judicial office. Interim reports will be received from the Com- 
mittee on Junior Bar Activities, Alfred P. O’Hara, Chairman, 
the Committee on Real Property Law, Lewis M. Isaacs, Jr., Chair- 
man, and the Special Committee on Military Justice, Arthur E. 
Farmer, Chairman. 

The Rt. Hon. Sir Frank Soskice, K.C., M.P., Solicitor General 
of Great Britain, will be a special guest at the Stated Meeting and 
will speak briefly. 

e@o 


Fayerweather vs. Rain Control, Inc., is the style of the case to be 
argued in the nationwide moot court competition being organ- 
ized by the Committee on Junior Bar Activities, Alfred P. 
O’Hara, Chairman. The record in the case, which will be heard 
in the “Supreme Court of the State of Jefferson,” has been dis- 
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tributed to the schools participating in the twelve regional con- 
tests, which will determine the winning teams that will argue in 
New York in December. The case involves a complaint that the 
defendant through the use of scientific methods removed mois- 
ture from clouds moving over the defendant's lands and that the 
plaintiff's lands received no rain, with the result that the growth 
of certain of plaintiff's crops and farm produce required for the 
feeding of plaintiff's livestock was stunted and retarded; and 
certain other crops and farm produce withered and blighted, 
damaging the plaintiff in the sum of $21,000.00. 


o@o 


IN JUNE THE Committee on the Bill of Rights, Lloyd Paul Stryker, 
Chairman, the Committee on Foreign Law, Dudley B. Bonsal, 
Chairman, and the Committee on International Law, A. A. 
Berle, Jr., Chairman, entertained nine representatives of the Japa- 
nese Civil Liberties Union. The group included three judges of 
the Family Court. This group was sent to America by the Military 
Government as a result of the reorganization of the Japanese 
Civil Liberties Union. Members of the Association’s three com- 
mittees discussed various problems arising under the new govern- 
ment of Japan. 
vee 


In May the Special Committee on Public and Bar Relations en- 
tertained as guest at its dinner meeting Mr. Ben Sonnenberg, who 
spoke to the Committee on general problems involved in better- 
ing the public relations of the profession. 


Ome 


DuRING THE SUMMER the “On Trial” program was continued 
over the networks of the American Broadcasting Company with 
the discussion of the following subjects: atomic secrecy, Mundt- 
Ferguson bill, Marshall Plan, President’s health program, admis- 
sion of Communist China to the United Nations, Shuman Plan, 
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psychological warfare, and the Atlantic Pact. Judges participating 
in the programs for the summer were: Thomas F. Meaney, 
Harold M. Kennedy, Charles D. Breitel, Irving Ben Cooper, 
Ferdinand Pecora, Charles S. Colden, Alexander Holtzoff, and 
Edward J. McCullen. Among the expert witnesses appearing on 
the program were: General Leslie R. Groves, James M. Landis, 
Senator John J. Sparkman, Senator William E. Jenner, Dr Chan- 
ning Frothingham, Professor Nathaniel Peffer, Representative 
Walter H. Judd, Louis Waldman, Congressman Jacob Javits, 
Arthur Bliss Lane, Norman Thomas, Senator William Benton, 
Thomas J. Hamilton, and Senator Harry P. Cain. “On Trial” is 
televised over WJZ-TV. Channel 7, Monday evening at 9:30 P.M., 
and a re-broadcast of the program on radio is presented the fol- 
lowing Tuesday at 10:00 P.M. 


o@o 


AT ITS ANNUAL DINNER the City Court Committee entertained the 
judges of the City Court. The occasion commemorated the retire- 
ment from the City Court of Judge Louis L. Kahn. 


°o@o 


THE COMMITTEE ON Municipal Affairs, Ernest Angell, Chairman, 
held its organization meeting in June, at which time the Com- 
mittee had as its guests Abraham L. Doris, Deputy Comptroller 
of the City of New York, and Joseph D. McGoldrick. The Com- 
mittee in July was represented by Charles C. Weinstein at a hear- 
ing before the Board of Estimate. Mr. Weinstein registered the 
Committee’s opposition to a resolution adopted by a divided vote 
of the City Planning Commission which would extend its power 
to include jurisdiction over public garages with a capacity of 150 
automobiles or over. 
°@o 


RALPH M. CARSON, Chairman of the Committee on Post-Admis- 
sion Legal Education, has announced that The Honorable 
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Bernard L. Shientag will open the Committee’s series of lectures 
with a discussion of “Some Observations on the Work of the 
Appellate Division, First Department—How the Court Functions 
in Conference—the Briefs and Oral Arguments Presented to It.” 


o@o 


A NUMBER OF committees have held their organization meetings. 
Under the By-laws all committees are required to organize before 
October 15. 

°e@o 


‘THE COMMITTEE ON Bankruptcy and Corporate Reorganizations, 
Milton P. Kupfer, Chairman, held its organization meeting in 
June. Subcommittees were formed to deal with Chapter X and 
Chapter XI and with railroad reorganizations and adjustments 
and with general bankruptcy. 


eo@o 


‘THE PRESIDENT of the Association entertained in September Sir 
Godfrey Russell Vick, K.C., President of the Council of the Bar 
of England. Sir Godfrey was in New York enroute to the annual 
meeting of the American Bar Association in Washington, D.C., 
where he made several addresses. 


°@o 


IN JULY President Justice William Lyman of the Municipal 
Court asked the Committee on Real Property Law, Lewis M. 
Isaacs, Jr., Chairman, to study the situation created by the de- 
cision of the Court of Appeals in Teeval v. Stern. As a result of 
the decision it was thought some forty thousand tenants would 
be liable to their landlords for the difference between the 
amounts of rent paid by them and the amounts to which their 
landlords were entitled pursuant to the orders of the Housing 
Expediter during the period from March, 1949, to April, 1950. 
The Real Property Law Committee prepared a carefully con- 
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sidered report which Justice Lyman used as the basis for letters 
to the Municipal Court Justices advising them that eviction 
proceedings based solely on non-payment of these increases could 
not be sustained when the tenant had been paying his current 
rent. 

°@o 


ON OCTOBER 2 and 3 the Committees on Foreign Law, Dudley B. 
Bonsal, Chairman, and International Law, A. A. Berle, Jr., Chair- 
man, will entertain a group of distinguished Japanese judges, 
including Dr. Tanaka, the new Chief Justice of the Japanese 
Supreme Court. On October 2 Presiding Justice David W. Peck 
will address the group on The Administration of the Business of 
the Courts, and Frank H. Gordon, Attorney-in-Chief of the Com- 
mittee on Grievances, will speak on Criminal Procedure. On 
October 3 former Supreme Court Justice J. Edward Lumbard, 
Jr., will discuss with the group The Structure of the Courts, and 
the President of the Association will speak on The Organization 
of the Legal Profession. 
°@o 


ATTENTION is called to an amendment to the Rules of Civil 
Practice promulgated by the Justices of the Appellate Division 
with respect to the discharge of judgment by deposit of money in 
court and the payment out of moneys so deposited and adding a 
new rule with respect to the cross-examination of a party whose 
testimony is being taken by deposition. 


Vey 


THE PLACEMENT service for lawyers, which the Association 
sponsors jointly with the New York County Lawyers’ Association, 
has recently changed its name from The Lawyers Bureau to 
Lawyers Placement Bureau. 

During June, July and August more new positions were listed 
with and more placements were made by the Bureau than in any 
previous summer since its inception. At the present time there 





322 THE RECORD 


are more than 800 registrants on file with the Bureau, all of whom 
are carefully considered before a limited number are referred to 
a firm seeking an associate. 

The offices of the Lawyers Placement Bureau are located at 36 
West 44th Street. Telephone: VAnderbilt 6—0369. 
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‘The Calendar of the Association 


10 


for October 


(As of September 25, 1950) 


“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of House Committee 
“On Trial”—Radio Program, WJZ (770), 10 P.M. 


Dinner Meeting of Executive Committee 

Meeting of Section on Wills, Trusts and Estates 

Meeting of Joint Committee on Lawyers Placement 
Bureau 


Meeting of Committee on Criminal Courts, Law and 
Procedure 

Meeting of Committee on Legal Education 

Meeting of Special Committee on Military Justice 

Meeting of Section on Taxation 


Meeting of Special Committee on Atomic Energy 
Meeting of Commiitee on Art 


Meeting of Speciai Committee on Atomic Energy 


Meeting of Committee on Insurance Law 

Dinner Meeting of Committee on Professional Ethics 

“On Trial”—Television Program, WJZ-TV (Channel 
7),9:30 P.M. 


“Some Observations on the Work of the Appellate 
Division, First Department—How the Court Func- 
tions in Conference—The Briefs and Oral Arguments 
Presented to It.” Address by the Hon. Bernard L. 
Shientag, Justice of the Appellate Division, First De- 
partment. Buffet Supper, 6:15 P.M. 

“On Trial”—Radio Program, WJZ (770), 10 P.M. 
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Meeting of Committee on Improvement of the Divorce 
Laws 

Meeting of Committee on Increase of Membership 

Dinner Meeting of Committee on Law Reform 


“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Stated Meeting of Association and Buffet Supper—6:15 
P.M. 


“On Trial”—Radio Program, WJZ (770), 10 P.M. 


Meeting of Committee on Admissions 
Meeting of Committee on Foreign Law 


“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


“On Trial”—Radio Program, WJZ (770), 10 P.M. 


Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 

Meeting of Section on Corporations 

Meeting of Library Committee 


“On Triai”’—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Section on Trials and Appeals 
“On Trial”—Radio Program, WJZ (770), 10 P.M. 
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The President’s Letter 


To the Members of the Association: 


Slavery to custom requires this letter, although it must neces- 
sarily contain views from a threshold only barely crossed. The 
Association’s committees have been named. Their efficient func- 
tioning, begun at the earliest practicable date, will be the best 
evidence of its muscle. Under our system of rotation of committee 
service and with the necessary disproportion between our total 
membership and the number of committee places, it is not pos- 
sible to begin to use all our available talent in committee service 
at any one time. But those not serving on committees at the 
moment can still make valuable contributions. The muscles of 
the Association are not for mere exercise, their blows must count. 
So the suggestions and support of all members are important. 

The many new and interesting activities of the Association 
in recent years have drawn more of us together and added to our 
sense of fraternity, one of the joys of the profession. Thus our 
forces are larger and better mustered. But it hardly needs saying 
that our weight in the community is still unhappily small. We 
are making some progress in having our views considered in the 
selection of judges but much more can and should be done. It 
is absurd that the habit of consultation with the Bar should be 
so hard to form, so easy to shake off. A small dinner meeting with 
representatives of the press in June, indicates that we can get 
more support for our position from the press when the issue is 
fairly concrete and we are united and clear. The results of the 
zealous work done by our committees on legislative problems are 
not what they should be. Almost no other group brings to bear 
on these problems the same degree of competence and disinter- 
estedness. We must find ways to have our advice more seriously 
considered, its disregard more widely questioned. 

In these somber times it is not easy to concentrate energies and 
thought on these relatively homely and practical affairs. But it 
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is a part of the function of a profession which rightly considers 
itself conservative, to conserve our institutions in good times and 
bad. So, while standing ready to perform any other service, we 
should continue with such improvements as are within our 
powers. We should also be scrutinizing all proposals which attack 
or seek to modify our traditions or institutions because of too 
much zeal, too little faith or loyalty to other systems. Institutions, 
too, are weapons. 


WHITNEY NORTH SEYMOUR 


September 15, 1950 
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Yielding Place to New 


Rest versus Motion in the Conflict of Laws 


By HERBERT F. Goopricu 
Circuit Judge, United States Court of Appeals, Third Circuit 


THE NINTH ANNUAL BENJAMIN N, CARDOZO LECTURE DELIVERED BEFORE 
THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK ON MAY 4, 1950 


Judge Cardozo wrote a scholarly and stimulating little book on 
“The Growth of the Law.” But he did more than write about the 
law’s growth; he participated in it. One of the great gifts he 
brought to his judicial office was the ability to see a situation 
where precedents had so developed that the time was ripe for a 
new generalization through which the old order should change 
and yield place to the new. This high degree of competence was 
never better shown than in his famous opinion in MacPherson 
v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). The 
subject-matter was the liability of an automobile manufacturer 
to the user of the car who was hurt by a defect in the vehicle. The 
New York law on the point began with Thomas v. Winchester, 
6 N.Y. 397 (1852), and the authorities following had been numer- 
ous if not enlightening. In the Buick case, the court could have 
decided for the injured plaintiff by lumping defective automo- 
biles with mislabeled drugs, thereby enlarging the Thomas v. 
Winchester exception to the then prevailing rule of the non- 
liability of the manufacturer. It would have been no harder to 
call an automobile an “imminently” or “eminently” or “inher- 
ently” dangerous article than many of the other things so categor- 
ized in the course of decision. But Cardozo was unwilling to do 
this and all but one of the court joined with him in moving to a 
new approach to the problem. “. . . the presence of a known 
danger, attendant upon a known use, makes vigilance a duty,” 
said the Judge. ‘““We have put aside the notion that the duty to 
safeguard life and limb, when the consequences of negligence 
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may be foreseen, grows out of contract and nothing else. We have 
put the source of the obligation where it ought to be. We have put 
its source in the law.’”* 

The object of The American Law Institute’s Restatement was 
to do for the common law in the United States what Judge Car- 
dozo and his associates did for this particular phase of the law of 
torts in MacPherson v. Buick. Out of the welter of decisions the 
principle was to be found and that principle stated as clearly and 
as accurately as possible. Judge Cardozo was deeply interested in 
this project. He was elected to the Council of the Institute at its 
organization meeting in 1923. He became a Vice-President the 
following day and served in that capacity until 1931. Although 
he went to the Supreme Court in 1932 he remained a member of 
the Council until 1937 when he reluctantly concluded that the in- 
escapable official burden had made this outside activity no longer 
possible. 

As a member of the Council Judge Cardozo was privileged to 
visit any meeting of Reporter and Advisers that he pleased. He 
took especial interest in torts. This was partly because of his 
fondness for the subject-matter. Certainly some of the most bril- 
liant opinions he ever wrote were in this field. The second reason 
was the particularly warm affinity between him and Professor 
Francis H. Bohlen, the Reporter for Torts. The Judge and the 
law professor saw eye to eye on most of the myriad problems in the 
field of negligence. They liked each other as persons. Francis Boh- 
len was the only individual who was ever observed to address 
the Judge as “Ben.” Because of this professional and personal con- 
geniality Judge Cardozo was of immense help to the group all 
through the treatment of torts, especially in the portion dealing 
with negligence law. His intuitive sense of how far a generaliza- 
tion should be carried served as a guide to the others; a guide 
which was nearly always followed. And the result was so good that 
Judge Cardozo said when the work was done that he thought the 


1217 N. Y. at 390, 111 N. E. at 1053. 
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Restatement the best expression of the law of negligence that had 
ever appeared. 

Among other subjects of the common law first chosen for Re- 
statement, in which choice Judge Cardozo participated, was con- 
flict of laws. Those who made this decision well knew that the 
work to be done in accordance with it would be difficult. They 
knew, too, that in the course of the undertaking the Institute 
would be involved in violent controversy and that the conclusions 
reached could not possibly be satisfactory to everyone. 

There were many reasons for this. The name conflict of laws 
itself was unfortunate because it implied competition or collision 
among the rules to settle a given piece of litigation. The name al- 
ternatively applied in some of the English and many continental 
treatises was private international law. This, too, was misleading. 
It carried an implication of afternoon tea and diplomatic recep- 
tions and results reached by adjustment and negotiation rather 
than by rule of law. There was little American literature. Story, 
Wharton and Minor had written texts. Story’s was the continua- 
tion through new editions of his Harvard Law School lectures of 
nearly a hundred years before. There was no such amount of writ- 
ing, in texts or legal magazines, as had helped so much in the de- 
velopment of ideas in other subjects of the law. Conflict of laws 
had not been long established as a subject-matter for law school 
study. It was only at the turn of the century that Professor Joseph 
Beale of Harvard had compiled his collection of materials and 
through the success of his course at that law school pretty gener- 
ally impressed its importance upon those responsible for the cur- 
riculum in other institutions. The law book people with whom 
the Institute was associated in publishing the Restatement shook 
their heads dolefully at the mention of a volume in the conflict 
of laws. They predicted that any book bearing that title would be 
a financial failure because of the unpopularity of the subject. 
Only when marketed as part of a set of books, they said, would the 
Restatement volume in conflict of laws reach the shelves of law- 
yers and law libraries. 
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In spite of all the difficulties in the way of restatement, the de- 
cision to undertake it was right. Here was a body of law which in 
spite of its name, was not limited to the merchant or banker who 
did business overseas. Here was, instead, subject-matter which 
touched every merchant who bought goods from a wholesale 
house in another state; every family who took a vacation trip to 
visit relatives in another part of the country; every property owner 
who left upon his death so much as a single cow in another state 
than his own. This was a developing body of law, a body of law 
distinct from the regulation of interstate commerce matters by 
the Congress, a body of law which dealt with every American 
whose affairs crossed state lines. Its importance was increasing 
with the opening of every new strip of concrete highway which 
led from one state to another. Courts and the lawyers who argued 
before them were presenting and deciding cases and building up 
precedents without adequate help in the problems involved, 
often indeed without consciousness that two-state problems pre- 
sented anything of peculiar significance. It was important that 
this growing and developing branch of interstate law should be 
examined and clarified. The start on a restatement of conflict of 
laws was made in 1923. 

It was during the years when this work was going on that Judge 
Cardozo gave the Carpentier lectures at Columbia. They were 
brought out in 1928 by the Columbia University Press under the 
title of ““The Paradoxes of Legal Science.” In the third lecture he 
talked of the “equilibration of interests.’ He pointed out that 
there are times and places when rest is to be preferred to motion 
in the law. There is a suggestion that he thought that the field of 
conflict of laws was one of those places. He speaks of it as ‘“‘one of 
the most baffling subjects of legal science.” “The walls of the 
compartments must be firm,” he says, “the lines of demarcation 
plain, or there will be overlappings and encroachments with in- 
congtuities and clashes. In such circumstances, the finality of the 
rule is in itself a jural end.” He finds “logic to have been more 
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remorseless here, more blind to final causes, than it has been in 
other fields.” ““Very likely it has been too remorseless,’ he con- 
cludes.’ 

The suggestion that conflict of laws is a field in which certainty 
is almost the only criterion on which to judge whether a given 
rule is good law, and where rest is preferable to motion, may have 
come from Judge Cardozo’s experience with the group engaged 
upon the Conflict of Laws Restatement. He attended many of its 
sessions, especially when they were held in New York. He was 
greatly interested and always helpful. The Reporter for the sub- 
ject was Professor Joseph H. Beale. He was a man of strong mind 
and definite convictions. He had no doubt whatever as to the 
reasons why his convictions were right. For the most part, these 
reasons seemed to him inherent in the nature of a moral universe. 
And he was for many years the foremost of those teaching and 
writing conflict of laws in this country. Naturally, his strong per- 
sonality and tenaciously held views set the tone of group dis- 
cussions, though they did not by any means always determine the 
conclusions. From the expression of those views it is not in the 
least surprising that Judge Cardozo gained the impression sug- 
gested in the quotation from his lecture. 

The Judge’s own attitude toward the application of remorse- 
less logic in conflict of laws problems was shown some three or 
four years after ““The Paradoxes of Legal Science” appeared. The 
Restatement of Conflict of Laws was nearing completion. Work 
was being done on the chapter dealing with administration of 
estates. There are two theories by which questions arising in this 
segment of the subject can be approached. The contrast becomes 
clear when we limit the discussion to the most common kind of 
situation, the estate of a decedent. One theory is to regard the 
estate, as some courts have regarded it, as an entirely separate mat- 
ter in each state where the deceased person has left property be- 


* Cardozo, The Paradoxes of Legal Science 67-68 (1928). 
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hind him. The theory is perfectly logical. It cannot be denied that 
every state, subject to constitutional limitations, has control over 
persons and things within its borders. It may exert that control 
over the things left in the state after the owner’s death. If the 
theory is adhered to, an administrator appointed in one state has 
no authority whatever to do things on behalf of the estate in 
another state. He cannot cross a state line and take possession of 
a chattel which belonged to the decedent. A debtor cannot safely 
pay a foreign administrator a debt which the debtor owed to the 
decedent in his lifetime. There is no privity among various rep- 
resentatives of the decedent. The concept is clear; the results of 
its remorseless application are also clear in most, although not in 
all, cases. 

The other theory approaches the problems with the point of 
view that the object of the rules concerning multi-state adminis- 
tration is to provide, so far as possible, a convenient, expeditious, 
and inexpensive means of closing up the affairs of a dead man. 
The authority of each state over its own territory must necessarily 
be recognized, of course. But the theory is not to be followed with 
remorseless logic, to result in defeat of the ends to be achieved. So 
far as it is possible, therefore, it is desirable to treat a decedent’s 
“estate” as a unitary matter and to minimize, rather than empha- 
size, state line distinctions in the process. 

The first drafts of the Restatement of Conflict of Laws, Chapter 
11, proceeded upon the first theory. They met with disagreement 
from many members of the Council who thought the doctrine 
thus developed with “remorseless logic” was unfortunate in its 
results. The matter was returned to the Executive Committee and 
reexamination of the whole matter ordered. The result was a 
draft which proceeded upon the second theory outlined above. 
A reexamination of the case law revealed that here, as in so many 
other instances, what one thinks is required by a decision depends 
somewhat upon the point of view with which one reads it. The 
resulting work was gone over a good many times by the very dis- 
tinguished group which composed the Institute’s Executive 
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Committee.’ Judge Cardozo participated. His own position rep- 
resented adherence to the more elastic view of the matter at hand. 
This view was the one eventually approved by the Institute and 
which constitutes the present text of that portion of the Restate- 
ment of Conflict of Laws.* 

Suppose, then, we widen the scope of inquiry somewhat. An 
examination of the field of conflict of laws will show the same 
process of growth that Judge Cardozo described so attractively, 
in one phase and another, in the three series of lectures brought 
out under the titles ‘““The Nature of the Judicial Process,” ‘““The 
Growth of the Law” and ‘““The Paradoxes of Legal Science.’”’ We 
find dark areas in which courts feel their way with results reached, 
in part at least, subconsciously. In such cases here, as elsewhere in 
the law, the results in individual instances build up to a much 
sounder result than the reasons for them articulated in the opin- 
ions. We have ad hoc decisions on individual problems. These, 
in turn, when the matter falls to a judge of Cardozo-like insight 
and power of expression, are followed by sound generalizations. 
Then we find developing a new rule or possibly even a broad 
principle. Here and there—and especially in a fast-growing field— 
a gap will be supplied by legislation. That legislation and the 
judicial encrustations which come upon it through interpreta- 
tion and application find their places in the structure as a whole. 
And so the law grows. 

There is one particular in which the growth of conflict of laws 


* The Executive Committee at this time consisted of Mr. Elihu Root, Honorary 
President, Mr. George W. Wickersham, President, Mr. James Byrne, 1st Vice-Presi- 
dent, Mr. George Wharton Pepper, 2nd Vice-President, Mr. George Welwood 
Murray, Treasurer, Mr. George E. Alter, Honorable Learned Hand, Mr. Charles 
McH. Howard, Mr. Victor Morawetz, Mr. Thomas I. Parkinson. 

* Professor Beale never could bring himself to agree, as his own treatise, which 
appeared subsequent to the Restatement, will show. “As a matter of both fact and 
law, it is the purpose of distribution to treat the estate as a single thing; but, 
notwithstanding the introductory note to this topic of the restatement, it is not 
the purpose of administration to treat the estates in all states as a single thing. 
Quite the contrary; the estates in different states are for purposes of administration 
treated as absolutely distinct.” 3 Beale, A Treatise on the Conflict of Laws 1444 
(1935) 
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differs from that of contract, tort or property in the United States, 
Here we have a constant succession of problems which, in Eng- 
land or on the continent, are private law matters, pure and sim- 
ple, but which with us are tied in to constitutional law. This 
makes the Supreme Court the final arbiter on those points which 
come up in connection with constitutional provisions: chiefly due 
process, full faith and credit, equal protection, interstate com- 
merce. The Supreme Court authority, of course, serves to check 
individual variations by the states. It also provides for an author- 
itative unifying force to influence the direction of growth, as is 
demonstrated by an examination of Supreme Court decisions for 
almost any year with this point in mind.* 

The Restatement of Conflict of Laws was not intended to stop 
the growth in its particular field any more than it was elsewhere. 
The Restatement was never intended as the last word in the law 
on any subject. It stated the law as of the date of its promulgation. 
The Institute hoped that it stated the rules in terms which would 
be in accord with the then developing law; in other words, with 
a sympathetic eye to the trend of the times. But nobody thought 
of it as the last word, nor has it proved to be. Courts have used the 
Restatement of Conflict of Laws 2010 times. But when the Re- 
statement as a whole was checked through a little while ago to 
see what developments since its issue required revision of text, 


5In the fourth Cardozo Lecture, Mr. Justice Jackson spoke of the Supreme 
Court’s “sporadic interferences with choice of law, whether under the rubric of 
due process, full faith and credit, or otherwise.” Jackson, Full Faith and Credit— 
The Lawyer’s Clause of the Constitution, 45 Col. L. Rev. 1 (1945). Walter Wheeler 
Cook argued strongly for the proposition that federal courts should not be bound 
by the conflict of laws rules of the state in which they sit. He saw in a national 
choice of law system a “tendency to bring order out of the present chaos.” Cook, 
The Logical and Legal Bases of the Conflict of Laws, c. 5, p. 136 (1942). Cook 
advanced his theory in criticizing the Supreme Court decisions in Klaxon Co. v. 
Stentor Electric Mfg. Co., 313 U. S. 487 (1941), and Griffin v. McCoach, 313 U. S. 
498 (1941), which held that a federal court must apply the conflict of laws rules 
of the state in which it sits. “Erieantompkinated” conflict of laws doctrine was 
also the subject of the fifth Cardozo Lecture, published as Clark, State Law in the 
Federal Courts: The Brooding Omnipresence of Erie v. Tompkins, 55 Yale L. J. 
265 (1946). . 
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there were found more changes in conflict of laws than in any 
other subject. 

An examination of what has been going on in some of the areas 
included in the conflict of laws is intrinsically interesting. It will 
also show the correctness of what has been said about the simi- 
larity of growth here with that in other places in the law. 

Suppose we start with the questions with which a law school 
course usually begins; rules having to do with jurisdiction of 
courts. Under what circumstances may a state summon an indi- 
vidual into its courts and render a judgment against him which 
other states will recognize as effective under conflict of laws rules 
and to which other states of the United States must give faith and 
credit? Mr. Justice Holmes asserted in two or three instances that 
the “basis of jurisdiction is physical power.’”* He also added that 
it is one of the decencies of civilization that jurisdiction acquired 
on the basis of physical power continues until the completion of 
that litigation, even though the defendant is no longer present. 
But if Mr. Justice Holmes meant to hint that jurisdiction was 
limited to situations in which there was physical power,’ he failed 
to foresee what the subsequent growth of the law would be. Juris- 
diction may be exercised over a domiciliary, although he is absent 
from the state at the time of the suit.’ It may, likewise, probably 


*E.g., McDonald v. Mabee, 243 U. S. go, 91 (1917); Michigan Trust Co. v. Ferry, 
228 U.S. 346, 353 (19198). 

™Mr. Justice Holmes intimated such a restriction in McDonald v. Mabee, 243 
U. S. go, 91 (1917): “No doubt there may be some extension of the means of 
acquiring jurisdiction beyond service or appearance, but the foundation should 
be borne in mind. *** And in States bound together by a Constitution and subject 
to the Fourteenth Amendment, great caution should be used not to let fiction deny 
the fair play that can be secured only by a pretty close adhesion to fact.” In 
Flexner v. Farson, 248 U. S. 289 (1919), the Supreme Court held, again through Mr. 
Justice Holmes, that a personal judgment against a partnership could not be 
supported by personal service upon an agent through whom the partners did 
business. There could be no implied consent, the Court held, as in cases against 
foreign insurance companies, for while a state could altogether exclude a foreign 
corporation seeking to do only intrastate business, it had no power to exclude the 
defendant partners. 

* Milliken v. Meyer, 311 U. S. 454 (1940); Restatement, Conflict of Laws §§ 


47 (1) (b), 79. 
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be exercised by a sovereign over a citizen although the citizen be 
absent.” It may effectively be exercised where a defendant con- 
sents, though he may never have been in the state.” 

Growth here has been accelerated by an interesting series of 
decisions growing out of statutes. These instances not only show 
neatly the way in which legislation fits into the structure of case 
law, but likewise show the inescapable connection in this country 
between constitutional law and conflict of laws. 

Start with the most familiar situation. The owner of a motor 
vehicle takes a trip from his home state into a distant state. There 
he injures someone in an accident. Can a suit be brought against 
him in the state of the accident, the only service being notification 
to him at his home? It is now perfectly clear that the jurisdiction 
of the state where the accident took place is well founded.” By 
“well founded” is meant that it is due process for a state to exer- 
cise jurisdiction over the non-resident, non-consenting absentee 
in this situation; the judgment, good where rendered, is consti- 
tutionally entitled to faith and credit in another state.” 

All this is now well known. Statutes providing for suit against 
the non-resident motorist are common. They seldom surprise 
anyone but the individual defendant who first finds out about 
them when he receives in his mail a summons from a distant state. 

What do we have from these statutes and their judicial applica- 
tion; is it a legal sport, or a new species? 


® The jurisdiction of the federal government over its citizens may be considered 
established by Blackmer v. United States, 284 U. S. 421 (1932). Equivalent state 
jurisdiction based on allegiance may be inferred from Skiriotes v. Florida, 313 
U. S. 69 (1941). But “There is no need to state the power [of a state] on the basis 
of State citizenship because a person cannot be a citizen of a State if he is not 
domiciled there.” Restatement, Conflict of Laws § 47, Comment c (1948 Supp.). 
See Restatement, Conflict of Laws § 80. 

* Restatement, Conflict of Laws § 81. See Goodrich, Conflict of Laws 196-199 
(gd ed. 1949). 

“ Hess v. Pawloski, 274 U. S. 352 (1927). But adequate means of notice to the 
non-resident must be provided. Wuchter v. Pizzuti, 276 U. S. 13 (1928). See, as to 
the adequacy of notice, Mullane v. Central Hanover Bank & Trust Co., 339 U. S. 
306 (1950). 

* Restatement, Conflict of Laws §§ 430, 446. 
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Shortly after the first non-resident motorist case, the Supreme 
Court upheld an Iowa statute under which state court jurisdic- 
tion was asserted against an individual securities dealer for whom 
business had been carried on in Iowa, but who was not served in 
that state.” What was the significant thing, the continuity of the 
business or the fact that the particular business involved is clearly 
subject to the state’s police power? 

Take the case a step further and suppose that an individual 
from Pennsylvania carries on an ordinary mercantile business in 
New York. Can he, in the absence of personal service in New 
York, be summoned to the New York courts for claims growing 
out of the business done? Several pieces of legislation have so de- 
clared,“ although the matter has not yet come to decision by the 
Supreme Court of the United States. Perhaps we need not choose 
between the police power theory and the continuity of business 
theory. It looks as though we were about ready for an authorita- 
tive generalization that jurisdiction over a non-resident is well 
founded if defendant is carrying on a business within a state or 
does in the state an act subject to the state’s police power.” 

A similar line of development is perhaps even more striking in 
the case of the assertion of jurisdiction over a foreign corporation. 
The first rule was that a foreign corporation could not be sued. 
Its property could be attached, but the corporation was an arti- 
ficial entity which could not move out of the state of its incor- 
poration.” Of course, that view could not remain the law in an 


1% Doherty & Co. v. Goodman, 294 U. S. 623 (1935). 

4 So-called “Blue Sky” laws are typical. Note, Extending In Personam Juris- 
diction by Enforcing State “Blue Sky” Laws Against Nonresidents, 59 Yale L. 
J. 360 (1950). See Travelers Health Ass’n v. Virginia, 188 Va. 877, 51 S. E. 2d 263 
(1949), probable jurisdiction noted, 17 U. S. L. Week 3365 (U. S. June 14, 1949). 
After the preparation of this paper, the Supreme Court upheld the Jurisdiction of 
Virginia on June 5, 1950. 

% See Restatement, Conflict of Laws § 85 (1948 Supp); Restatement, Judgments 
§ 22; Magruder and Foster, Jurisdiction over Partnerships, 37 Harv. L. Rev. 793 
(1924); Scott, Jurisdiction over Nonresidents Doing Business Within the State, 32 
Harv. L. Rev. 871 1919). 

* The famous dictum of Chief Justice Taney in Bank of Augusta v. Earle, 13 
Pet. 519, 588 (U. S. 1839), gave impetus to this theory: “It is very true that a 
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era of growing business expansion and the use of the corporate 
device. So there was thought up the doctrine that the foreign cor- 
poration could be sued if it consented” and the consent doctrine 
was reenforced by presuming consent when business was con- 
ducted by the corporation within the state, whether it issued its 
consent in the statutory manner or not.” Other authorities, sur- 
prisingly including the usually realistic Brandeis, talked the 
theory of the “corporate presence,” quite as much a fiction as im- 
plied consent, and which wholly failed to explain the well 
founded jurisdiction over the corporation which had done but 
had now ceased to do business in the state.” 

Here, as in the case of jurisdiction over the individual defend- 
ant, we are working toward a new generalization. As Judge 
Learned Hand’s happy phrasing of the problem puts it, ‘““We are 
to inquire whether the extent and continuity of what [the cor- 
poration] has done in the state in question makes it reasonable to 
bring it before one of its courts.”"* The last opinion upon the sub- 
ject in the Supreme Court shows a fine disregard of such a purely 
formal test as whether the foreign corporation has actually closed 
a series of contracts within the state.” We have not yet formulated 





corporation can have no legal existence out of the boundaries of the sovereignty 
by which it is created. *** It must dwell in the place of its creation and cannot 
migrate to another sovereignty.” See the discussion and authorities collected in 
St. Clair v. Cox, 106 U. S. 350 (1882); Henderson, The Position of Foreign Corpora- 
tions in American Constitutional Law c. 5 (1928). 

% Lafayette Ins. Co. v. French, 18 How. 404 (U. S. 1855); St. Clair v. Cox, 106 
U. S. 350 (1882). 

8 E.g., International Harvester Co. v. Kentucky, 234 U. S. 579 (1914); Henrietta 
Min. & Mill. Co. v. Johnson, 173 U. S. 221 (1899). 

” Phila. & Reading Ry. Co. v. McKibbin. 243 U. S. 264 (1917); Rosenberg Bros. 
& Co. v. Curtis Brown Co., 260 U. S. 516 (1923); Bank of America v. Whitney Central 
Nat’l Bank, 261 U. S. 171 (1923). 

” Washington ex rel. Bond & Goodwin & Tucker v. Superior Court, 289 U. S. 
361 (1933); Yoder v. Nu-Enamel Corp., 140 Neb. 585, 300 N.W. 840 (1941); Cahill, 
Jurisdiction over Foreign Corporations and Individuals Who Carry on Business 
within the Territory, go Harv. L. Rev. 676 (1917); Fead, Jurisdiction over Foreign 
Corporations, 24 Mich. L. Rev. 633 (1926). 

* Hutchinson v. Chase & Gilbert, 45 F. 2d 139, 141 (2d Cir. 1930). See, also, 
Smolik v. Phila. & Reading Coal & Iron Co., 222 Fed. 148 (S. D..N. Y. 1915). 

* International Shoe Co. v. Washington, 326 U. S. 310 (1945). 
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a new generalization. It will come; it will sound in terms of prac- 
tical requirements; it will be based upon general considerations 
of reasonableness. 

Along with this consistent and healthy development and ex- 
pansion in the rules governing jurisdiction of courts has come a 
highly interesting addition to the law in the way of development 
of the rules upon the collateral estoppel of a judgment. ‘The or- 
thodox statement is that while jurisdiction over the person may 
be conferred by consent of the parties they cannot by their agree- 
ment enlarge the jurisdiction of a court. But it is now quite clear 
that litigants may be precluded from challenging that jurisdic- 
tion even though they may not confer it. The point stands out 
most clearly in a series of United States Supreme Court decisions 
with regard to jurisdiction for divorce. The first case said when 
the question of the jurisdiction of the court had been contested, 
the losing party could not collaterally attack that finding in other 
litigation.” The next step was taken by saying that where the 
party was in court in the litigation, and could have attacked the 
jurisdiction but did not he may not attack it thereafter.* To allow 
him to do so is a violation of the constitutional requirement of 
full faith and credit. Note, again, the interweaving of conflict of 
laws with American constitutional law. Note, too, the unan- 
swered question. Is a simple appearance by the defendant without 
contest on any issue and without physical presence in court 
enough to preclude subsequent attack on the court’s jurisdic- 
tion?™ Here, again, we are not fully ready for our new generaliza- 


* Davis v. Davis, 305 U. S. 302 (1938). 

** Sherrer v. Sherrer, 334 U.S. 343 (1948); Coe v. Coe, 334 U.S. 378 (1948). Two 
New York lower court decisions have denied to third parties the right collaterally to 
attack foreign divorce proceedings in which the respondents had entered general 
appearances. In Bane v. Bane, 196 N. Y. Misc. 318, 80 N. Y. S. 2d 641 (N. Y. Sup. 
1948), the unsuccessful attack was made by a second wife seeking an annulment. 
In In re Driscoll’s Will, 194 N. Y. Misc. 711, 86 N. Y. S. 2d 742 (Kings Surr. 1949), 
the attack was by a child of the marriage terminated by the foreign divorce. In 
the Driscoll case, the child’s mother offered evidence that she had procured the 
foreign divorce without having acquired domicile in the state which granted it. 

* The New York Times has ventured the opinion that appearance by the 
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tion. It may take more individual instances, more appeals, further 
threshing out of the considerations involved. But, in any event, 
the law upon the point cannot be said to be static. 

Before leaving the area of jurisdiction and judgments, it is 
worth while to mention three provisions of the new federal ju- 
dicial code. One, Section 1963, has to do with recordation of a 
judgment rendered in one district court of the United States 
upon the books in another.” There seems little to say upon the 
point except to express surprise that it was not done iong ago. In 
addition, one may ask why the same procedure should not be 
provided as between states of the United States, as James Madison 
suggested at the Constitutional Convention of 1787.” Congress 
has power so to provide™ and since the judgments are already 
constitutionally entitled to faith and credit, a provision to make 
interstate enforcement easy seems unchallengeable. 

Another provision of the new Title 28 changes the language of 
the statute implementing the Full Faith and Credit Clause of the 
Constitution. The Judiciary Act of 1790 provided only that “‘rec- 





respondent through an attorney in a Mexican divorce proceeding is enough to 
preclude “any unpleasant consequences in the event of remarrying in the United 
States—or elsewhere.” N. Y. Times, Late City Edition only, February 9, 1950, p. 
13, col. 3. Mr. Williams, from his North Carolina prison cell, might not agree. 
Indicating that appearance is enough to preclude subsequent attack are In re 
Shoemaker’s Estate, 209 P. 2d 669 (Cal. App. 1949); Rubinstein v. Rubinstein, 324 
Mass. 340, 86 N. E. 2d 654 (1949); Henricks v. Henricks, 275 App. Div. 642, 92 
N. Y. S. 2d 338 (1st Dept. 1949). What about counsel appointed for the respondent 
as required by the Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 U. S. C. App. 
§ 501 et seq. (1946)? See Morrissey v. Morrissey, 1 N. J. 448, 64 A. 2d 209 (1949). 

* Title 28, U. S. C. (Supp. III 1946), § 1963: “A judgment in an action for the 
recovery of money or property entered in any district court which has become final 
by appeal or expiration of time for appeal may be registered in any other district 
by filing therein a certified copy of such judgment. A judgment so registered shall 
have the same effect as a judgment of the district court of the district where 
registered and may be enforced in like manner.” Since this section makes it un- 
necessary to sue on the judgment in the second state or district, it will have the 
effect of making the federal forum preferable to a state court in situations where 
the defendant and his property are in different jurisdictions. 

2 Farrand, The Records of the Federal Convention of 1787, p. 448 (1911). 

*8 See Cook, The Logical and Legal Bases of the Conflict of Laws 100-102 (1942). 
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ords and judicial proceedings” were entitled to full faith and 
credit,” even though the Constitution itself commands faith and 
credit, as Congress may prescribe, for public acts as well as for 
records and judicial proceedings.” The draftsmen of the new ju- 
dicial code wrote into Section 1738 the language of the Constitu- 
tion, so that sister state statutes as well as sister state judgments 
must now be given faith and credit." As Mr. Justice Jackson said 
here six years ago, litigation as to faith and credit has been chiefly 
concerned with the recognition due to judgments. “But prece- 
dent does not offer any such well beaten path as to when a forum 
must accord faith and credit to the statutory and decisional law 
of another state.”” The question posed by the language of the 
new judicial code is this: will the Supreme Court take the oppor- 
tunity which is apparently offered by this provision to begin an 
era of national conflict of laws rules?* 

The third piece of legislation involves more controversy. It is 
Section 1404(a),* which provides for a transfer of a lawsuit to 
some other district when the interests of justice and the conven- 
ience of the parties so require. This is a legislative enactment of 
the forum non conveniens doctrine, which before the enactment 
of Section 1404(a) had been given great stimulation to vigor by 
two Supreme Court decisions.” Unlike the judge-made forum 


* Stat. 122. The 1790 statute, with no substantial change, remained in force 
until the enactment of the new Title 28. See 28 U. S. C. § 687 (1946). 

* U. S. Const., Art. IV, § 1. 

* 98 U.S. C. § 1738 (Supp. IIT 1946): “Such acts, records and judicial proceedings 

shall have the same full faith and credit in every court within the United 
States and its Territories and Possessions as they have by law or usage in the 
courts of such State, Territory or Possession from which they are taken.” 

* Jackson, Full Faith and Credit—The Lawyer’s Clause of the Constitution, 45 
Col. L. Rev. 1, 26 (1945). 

® See Cheatham, A Federal Nation and Conflict of Laws, 22 Rocky Mt. L. Rev. 
109, 144 (1950). 

*28 U. S. C. § 1404 (a) (Supp. III 1946): “For the convenience of parties and 
witnesses, in the interest of justice, a district court may transfer any civil action 
to any other district or division where it might have been brought.” 

*® Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947), Koster v. Lumberman’s Mutual 
Casualty Co., 330 U. S. 518 (1947). 
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non conveniens rule, however, the statute does not expose the 
plaintiff to the danger of losing his main case by lapse of time 
while litigating the question whether the forum he has chosen is 
a good place to try his lawsuit. 

The provision is law; a discussion of its policy seems therefore 
not in order. It is doubtless making happy a large number of de- 
fendants who succeed in having cases transferred, even though it 
makes unhappy the identical number of plaintiffs. 

The statute continues to bring interesting questions to courts. 
It took several months of litigation to get cases to the place where 
the Supreme Court had the chance to say that the provision 
meant what it said and included Federal Employer’s Liability 
Act cases” and anti-trust suits.” 

Presently being fought out is the matter of review of the trans- 
fer order. Two courts of appeals have held it not appealable.* But 
may the litigant get a review by way of mandamus?” And may the 
transfer provision be successfully used to procure extraterritorial 
service of process?” The next few months will bring the answer in 


% Ex parte Collett, 337 U. S. 55 (1949); Kilpatrick v. Texas and Pacific R. Co., 
337 U. S. 75 (1949). 

* United States v. National City Lines, 337 U.S. 78 (1949). 

* Magnetic Engineering & Mfg. Co. v. Dings Mfg. Co., 178 F. 2d 866 (2d Cir. 
1950); Jiffy Lubricator Co. v. Stewart-Warner Corp., 177 F. 2d 360 (4th Cir. 1949), 
cert. denied 338 U. S. 947 (1950); cf. Holdsworth v. United States, 179 F. 2d 933 
(ast Cir. 1950) (transfer order in criminal case under Fed. R. Crim. P. 21(b) not 
appealable). 

*® For an indication that transfer orders may be challenged by mandamus, see 
Magnetic Engineering & Mfg. Co. v. Dings Mfg. Co., 178 F. 2d 866 (2d Cir. 1950). 
Subsequent to the preparation of this paper, the second circuit squarely held that 
mandamus was available. Ford Motor Company v. Ryan, 2d Cir., May 15, 1950. 

“When venue is proper in District A and District B, but the defendant is 
amenable to service only in A and the action is commenced there, may the A 
court, on motion under Section 1404(a), order a transfer to B? Compare McCarley 
v. Foster-Milburn Co., 89 F. Supp. 643 (W. D. N. Y. 1950); Otto v. Hirl, 89 F. Supp. 
72 (S. D. Iowa 1950)., with Tivoli Realty, Inc. v. Paramount Pictures, Inc., 89 F. 
Supp. 278 (D. Del. 1950). What if the venue is properly laid only in B but the 
defendant can be served only in A and the action is commenced in A? May there be 
a transfer to B under Section 1406? It has been said that service of process outside 
the district of trial was an “obvious purpose” of the revised Title 28. Braucher, The 
Inconvenient Federal Forum, 60 Harv. L. Rev. 908, 934 (1947) See Foster-Milburn 
Co. v. Knight, 2d Cir., May 3, 1950. 





~ ft elUrOmODOMS, OP 





YIELDING PLACE TO NEW 343 


more than one Circuit, and may, as well, present some new points 
for litigation.* 

We turn next to the field of two-state tort law. Here there has 
been comparatively little dispute about the rule of reference. 
Courts having before them cases involving facts claimed to con- 
stitute a tort refer the matter, by the orthodox rule, to the law of 
the place of wrong.“ And the place of wrong is, we find, the place 
where the last event occurs which is relied upon to create the 
cause of action.® 

There has been little complaint about the rule. The suggestion 
has been made that of the various possibilities of reference that 
one should be chosen which would give the plaintiff recovery.“ 
Why the choice of law rule should favor plaintiff rather than de- 
fendant is not clear. There has been some confusion with regard 
to whether the items to be included in the measure of damages 
are subject to the foreign law reference or should be decided by 
local rules. That has pretty well disappeared; the consensus is that 
elements of damages are matters of “right” and are included in 
the reference to the appropriate foreign law.“ 

Out of the tort cases there has arisen considerable argument on 
theory back of the rules. Both Holmes and Cardozo talked what 
has been called the “‘obligatio” or “vested rights” theory. The 
concept is that the place of tort gives plaintiff his right; the forum 


“A district court has held that Section 1404(a) is not available to plaintiffs 
who voluntarily chose their own forum. Barnhart v. John B. Rogers Producing 
Co., 86 F. Supp. 595 (N. D. Ohio 1949). Contra: McCarley v. Foster-Milburn Co., 
89 F. Supp. 643 (W. D. N. Y. 1950). 

F.Supp. (W.D.N. Y. Mar. 9, 1950), 18 L. Week 2435. 

“ Restatement, Conflict of Laws § 378. 

“ Restatement, Conflict of Laws § 377. 

“Lorenzen, Tort Liability and the Conflict of Laws, 47 L. Q. Rev. 483, 492 
(1931), quoting a German court. It has also been suggested that the choice should 
be directed to the rule which best suits the social and economic predilections of 
the forum. Cavers, A Critique of the Choice-of-Law Problem, 47 Harv. L. Rev. 
173 (1933). But even at the risk of being labeled a “tired realist,” Professor Cavers 
has apparently retreated. See Cavers, Book Review, 56 Harv. L. Rev. 1170, 1173 
(1943). Other criticisms of the place-of-wrong rule are Stumberg, Principles of 
Conflict of Laws 165-168 (1937); Rheinstein, The Place of Wrong: A Study in the 
Method of Case Law, 19 Tul. L. Rev. 4, 165 (1944). See text at note 52, infra. 

“ Goodrich, Conflict of Laws 254 (3d ed. 1949). 
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enforces it.“ This notion has been vigorously attacked.” But the 
same results can be reached whether one accepts the obligatio 
theory or not, it is believed, without aligning one’s self upon one 
side or the other of the legal theology argument. Simply stated, 
the rule of reference to the foreign law is applied in nearly all the 
cases because of its essential fairness and convenience. 

In the torts field, too, we find much talk and some decisions 
with regard to supposed local public policy and its effect upon 
the ordinary rules of reference for the two-state cases. On this 
point there has been considerable literature and the straw has 
been pretty well threshed out.“ Judge Cardozo announced the 
guiding principle when he said in Loucks v. Standard Oil Co., 
224 N.Y. 99, 111, 120 N.E. 198,201 (1918), “We are not so provin- 
cial as to say that every solution of a problem is wrong because we 
deal with it otherwise at home.” His own court lost sight of that 
principle in cases which came up after he had left the state 
bench,” and similar deviations will probably continue to occur 
when accepted rules of reference reveal a situation in foreign tort 
law too violently opposed to the local courts’ notions on the 
subject. 

Perhaps the persistence of the talk about local public policy 


“ Slater v. Mexican National Railway, 194 U. S. 120 (1994) (Holmes, J.); Loucks 
v. Standard Oil Co., 224 N. Y. gg, 120 N. E. 198 (1918) (Cardozo, J.). Professor Beale 
is also generally identified with the vested rights or obligatio theory, as is, 
occasionally, the Restatement. See Cheatham, American Theories of Conflict of 
Laws: Their Role and Utility, 58 Harv. L. Rev. 361 (1945); Cavers, The Two “Local 
Law” Theories, 63 Harv. L. Rev. 822, 823-824, fn. 4 (1950). 

Cook, The Logical and Legal Bases of the Conflict of Laws, c. 1 (1942); Learned 
Hand, J. in Guinness v. Miller, 291 Fed. 769 (S. D. N. Y. 1929), aff'd 299 Fed. 538 
(2d Cir. 1924), aff'd sub nom. Hicks v. Guinness, 269 U. S. 71 (1925). Cavers sees a 
difference between the theories of Cook and Judge Hand, terming the former the 
“local law” theory and the latter the “homologous right” theory. Cavers, The Two 
“Local Law” Theories, 63 Harv. L. Rev. 822 (1950). 

*8 Goodrich, Foreign Facts and Local Fancies, 25 Va. L. Rev. 26 (1938); Goodrich, 
Public Policy in the Law of Conflicts, 36 W. Va. L. Rev. 156 (1930); Husserl, Public 
Policy and Ordre Public, 25 Va. L. Rev. 37 (1938); Lorenzen, Territoriality, Public 
Policy and the Conflict of Laws, 33 Yale L. J. 736 (1924); Nutting, Suggested 
Limitations of the Public Policy Doctrine, 19 Minn. L. Rev. 196 (1935). 

® Mertz v. Mertz, 271 N. Y. 466, 33 N. E. 2d 597 (1936); Herzog v. Stearn, 264 
N. Y. 379, 191 N. E. 23 (1934). " 
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comes from the failure to observe a difference which is obvious, 
once it is expressed. If an American court is asked to apply a rule 
of some foreign state where the standards of values are funda- 
mentally opposed to our own, it might well be that such a refer- 
ence, as Cardozo said, would violate what we regard as some “‘fun- 
damental principle of justice.’”” But as Judge Beach pointed out 
a number of years ago, that is not the situation among our states 
and it is in most instances “an intolerable affectation of superior 
virtue” for one of our states so to look upon the rules of law of 
another.” 

There are, however, a few situations in the rules of two-state 
torts which show confusion and unsolved problems. One of them 
comes from the Federal Tort Claims Act. That statute provides 
for liability on the part of the United States “‘where the United 
States, if a private person, would be liable to the claimant in ac- 
cordance with the law of the place where the act or omission oc- 
curred.” 


© Loucks v. Standard Oil Co., 224 N. Y. 99, 111, 120 N. E. 198, 202 (1918). For 
example, the Supreme Court of Pennsylvania refused to accept as a defense to an 
action upon an Austrian contract of employment the Goering decrees, which pro- 
hibited the employment of Jews as managers and abrogated pension rights. David 
v. Reitscher etc. Gessellschaft, 348 Pa. 335, 35 A. 2d 346 (1944). 

* Beach, Uniform Interstate Enforcement of Vested Rights, 27 Yale L. J. 656, 
662 (1918). But here is fresh evidence that the English do not look at the problem 
in the same light that we do: “Moreover it should be stressed that English judges 
take an oath to do right according to the laws of the realm of England. *** But 
how can English courts be expected to give foreign rights of action unknown to 
English law? For loss of privacy, for example? Wrongs not amounting to a tort by 
English law, or to breach of contract, wrongs which involve claim for relief of a 
character unknown in England *** could hardly be enforced here. *** If a plaintiff 
wants a remedy unknown to us, or for which our procedure is inappropriate, or 
which is created and recognized by foreign legislation only, then surely it is not un- 
reasonable to ask him to go to the foreign forum to enforce it?” Wortley, Book Re- 
view, 1 J. Soc’y Publ. Teach. L. (N. S.) 307, 308 (1949). And just two years ago, a 
Delaware court, in refusing to enforce a Detroit, Mich., tax, said that “Michigan’s 
sovereignty is as foreign to Delaware as Russia’s.” City of Detroit v. Proctor, 61 
A. 2d 412, 416 (Del. Super. 1948). 

28 U. S. C. § 1346(b) (Supp. IIT 1946). The reference to the place of the act 
is quite proper in the civil law. 2 Rabel, The Conflict of Laws: A Comparative 
Study 303-304 (1947). The civil law reference to the place of the act is held to be 
superior to the American rule in Stumberg, Principles of Conflict of Laws 165-168 
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Does the language of the statute change the ordinary rule of 
reference in tort liability? If it does, was the change intentional? 

The question is posed by the following standard classroom 
hypothetical case: A leaves his car standing on a hill in state X 
near the borderline of states X and Y. The car breaks loose, runs 
down the hill and hits the plaintiff's car, which was negligently 
parked in state Y. Now the ordinary rule would be that this is a Y 
tort. If by Y law the case is one where the plaintiff could recover 
in spite of his own negligence because of a comparative negli- 
gence statute, then he would not be barred regardless of where 
suit is brought. But suppose that X followed the usual common 
law rule, so that a plaintiff's claim is barred completely by his own 
negligence. Does the language of the Tort Claims Act make the 
test of the liability of the United States the law of X in our hypo- 
thetical case? An examination of the legislative history seems to 
indicate that the matter was not in the minds of the draftsmen, for 
the Senate Report says that the liability “will be the same as that 
of a private person under like circumstances. . . .”"" We shall have 
to wait for court decisions for the authoritative answer. 

Again, in the area of multi-state torts we have some instances 
of unsolved problems growing out of recent federal litigation. It 
is now perfectly clear that in diversity cases federal courts take 
their conflict of laws rules from the state in which they sit.“ Now, 
what do we do when in federal court there is an unfair competi- 
tion case where the acts complained of have occurred in half a 
dozen states? Is the rule to require a reference to the tort law of 





(1937); Rheinstein, The Place of Wrong: A Study in the Method of Case Law, 19 
Tul. L. Rev. 4, 165 (1944). 

Sen. Rep. No. 1400, 79th Cong., 2d Sess. 32 (1946). The legislative history of 
the Federal Tort Claims Act is quite sketchy, probably because the statute, now 
distributed through the new Title 28, was originally enacted as Title IV of the 
Legislative Reorganization Act of 1946, 60 Stat. 842. Since the reorganization act 
overhauled legislative procedure and revised the Congressional committee struc- 
ture, it was natural for Congress to be more concerned with these changes than 
with language in the tort claims provisions. 

® Klaxon Co. v. Stentor Electric Mfg. Co., 313 U. S. 487 (1941); Griffin, v. 
McCoach, 313 U. S. 498 (1941). 
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the several states in which the defendant is alleged to have com- 
peted unfairly with the plaintiff? There is no doubt that, aside 
from the federal trademark act, unfair competition is a local law 
matter.” But just how a federal court shall handle the matter in 
the absence of authoritative exposition by a state court to which 
it looks for guidance has not become clear.” And when the lawsuit 
for unfair competition is coupled with claims based on a federally 
registered trademark one has a situation to give joy to the writers 
of law review articles and law professors looking for moot court 
cases.” 

A similar troublesome situation is found in the law of libel 
where the defendant’s defamatory publication has been circu- 
lated in several states. Must there be reference to the individual 
law of each state, assuming there is a difference among them? And 
what is to be the effect of a judgment against the plaintiff in one 
state where there was publication? Does it block recovery in all 
others? Does it matter whether the state of the forum or the state 
in which judgment was recovered has the “single publication” 
rule? These matters have recently been struggled with and the 
struggle has occasioned a considerable amount of technical writ- 


%® Pecheur Lozenge Co. v. National Candy Co., 315 U. S. 666 (1942); Anheuser- 
Busch, Inc. v. DuBois Brewing Co., 175 F. 2d 370 (3d Cir. 1949), cert. denied April 
10, 1950. 

*® Compare National Fruit Product Co. v. Dwinnell-Wright Co., 47 F. Supp. 499 
(D. C. Mass. 1942), aff'd 140 F. 2d 618 (1st Cir. 1944), with Hartmann v. Time, Inc., 
166 F. ed 127 (3d Cir. 1948), cert. denied 334 U. S. 838. It has been said that the 
orthodox reference to the place of the wrong in multistate tort situations is 
“unmanageable,” Mattox v. News Syndicate Co., 176 F. 2d 897, goo (2d Cir. 1949), 
and will lead to “complications,” Campbell Soup Co. v. Armour & Co., 175 F. 2d 
795. 796 (gd Cir. 1949), cert. denied 338 U. S. 847. See, in general, Hancock, Torts 
in the Conflict of Laws, cc. 7, 8 (1942). 

% The problem of applying federal law to the unfair competition counts under 
the Lanham Trade-Mark Act of 1946, 15 U. S. C. § 1051 et seq. (1946), or state 
law was left open in Campbell Soup Co. v. Armour & Co., 175 F. 2d 795 (3d Cir. 
1949), cert. denied 338 U. S. 847. The issue was decided in favor of federal law 
in S. C. Johnson & Son, Inc. v. Johnson, 175 F. 2d 176 (2d Cir. 1949), cert. denied 
338 U. S. 860. A strong case for applying only federal law is made out in Bunn, 
The National Law of Unfair Competition, 62 Harv. L. Rev. 987 (1949); Diggins, 
Federal and State Regulation of Trade-Marks, 14 Law & Contemp. Prob. 200 (1949). 
See Notes, 62 Harv. L. Rev. 1041 (1949); 60 Harv. L. Rev. 941, 1315 (1947). 
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ing.” Whatever the right answer turns out to be it is quite clear 
that “remorseless logic’”’ will be only one of the considerations to 
determine it. 

Let us conclude the examination of instances of growing in 
conflict of laws by looking at the field of contracts. Here the case 
authorities have been more confused than in any other part of the 
general subject. There are numberless judicial opinions saying, 
in decision and dicta, that whether the parties’ promises have 
made a contract and, if so, what are its terms, are questions to be 
determined by reference to the law of the place of making. But 
there is authority in plenty announcing the rule with equal posi- 
tiveness that the law of the place of performance governs. There is 
likewise case law for the proposition that the answer to the ques- 
tion depends upon the presumed intention of the parties. The 
law review and text book writers have expressed views as varied 
as those of the courts.” 

The Restatement announced the rule that the place of con- 
tracting governs the validity of the agreement and the scope of 
the obligation.” Professor Beale believed that to be the only rule 
possible in a rational legal world. The point was one which he 
had covered at length in a series of papers which had previously 
appeared. While the existence of conflicting authorities was 
recognized, the true rule to him seemed very clear.” 

Beale’s Advisers and subsequently the Institute accepted the 
statement of the rule, though not necessarily accepting the prem- 
ises upon which the Reporter had reached his conclusions. Quite 


8 Hartmann v. Time, Inc., 166 F. 2d 127 (3d Cir. 1948), cert. denied 334 U. S. 
838, criticized in Comments, 48 Col. L. Rev. 932, 61 Harv. L. Rev. 1460, 43 Ill. 
L. Rev. 556, 16 U. of Chi. L. Rev. 164. See, also, Mattox v. News Syndicate, Inc., 
176 F. 2d 897 (2d Cir. 1949). 

° The authorities—judicial and otherwise—supporting the various theories are 
collected and discussed in Goodrich, Conflict of Laws § 110 (3d ed. 1949). 

® Restatement, Conflict of Laws § 332. 

* Beale, What Law Governs the Validity of a Contract, 23 Harv. L. Rev. 1, 79, 
194, 260 (1907); 2 Beale, A Treatise on the Conflict of Laws § 332.3 (1935). The 
logic of the place of contracting rule did not seem inexorable to Cook in Chapters 
4 and 5, The Logical and Legal Bases of the Conflict of Laws (1942). 
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obviously a restatement of the law could not be in harmony 
with all the decisions. The rule stated is clear, easy to understand, 
easy to apply. In most cases it provides a high degree of predict- 
ability, a desirable attribute in commercial matters. That it may 
be arbitrary in some instances, especially those thought up as 
hypothetical cases for classroom discussion is admitted. A Chicago 
offer to a New York offeree and the mailing of the acceptance 
from the offeree’s New Jersey country club is a typical instance. 
The New Jersey contact with such a transaction is of course 
purely fortuitous. But courts have cited the contract sections” 
approximately 250 times since the Restatement appeared and 
little complaint about them has found its way into the opinions.” 

The Restatement referred matters of performance to the law 
of the place of performance.” This provoked little or no discus- 
sion, though it must be admitted that the rule has a deceptive 
simplicity of statement. What is a matter of original obligation 
and what is a matter having to do with performance? Suppose, for 
instance, a moratorium on payment of debts because of the out- 
break of war in the place of payment. This is a matter of per- 
formance, no doubt, and the law of the place of payment will be 
looked to in determining whether the debtor is excused.” But 
what of a failure to perform due to supervening impossibility? 
Is the excuse, if any, to be considered as an implied term of the 
contract and governed by the law of the place of contracting? Or 
is it a matter of performance governed by the law of the place of 
performance?” The Restatement recognizes that there is a border- 
land where the boundaries between obligation and performance 


= Restatement, Conflict of Laws §§ 332-376. 

® But see Moore v. Burdine, 174 So. 279 (La. App. 1937); Greenlee v. Hardin, 
157 Miss. 229, 127 So. 777 (1937). In both cases it was indicated that the parties 
intended their contract to be governed by the law of a place other than the place 
of contracting. 

* Restatement, Conflict of Laws § 358. 

*® Rouquette v. Overman, 10 Q. B. 525 (1895); Lorenzen, Moratory Legislation 
Relating to Bills and Notes and the Conflict of Laws, 28 Yale L. J. 324 (1919). 

* Compare Ralli Bros. vy. Compania Naviera Sotay Aznar, 2 K. B. 287 (1920), 
with Jacobs v. Credit Lyonnais, 12 Q. B. 589 (1884). See Goodrich, Conflict of Laws 
345-346 (gd ed. 1949). 
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are not clear and assigning a question to one division or the other 
may be a matter of judgment in a particular case.” 

Aside from this concession, the treatment of contracts in the 
Restatement of Conflict of Laws fits Cardozo’s suggestion about 
the subject, in the excerpt quoted above, that “‘the finality of the 
rule is in itself a jural end.” 

An interesting comparison with the Restatement rule just 
described is the applicability provision of the Uniform Com- 
mercial Code, now approaching completion as a joint project by 
The American Law Institute and the National Conference of 
Commissioners on Uniform State Laws. Assume a given state has 
adopted the Code. To what situations does it apply? That is a 
conflict of laws question, clearly, so far as it deals with the effect 
of operative facts occurring outside the state. Whereas by the Re- 
statement rule only the “place of contracting” is to be looked to 
in making the rule of reference, the provisions of the Code be- 
come applicable if a contract for sale of goods 


(a) is made, offered or accepted or the transaction occurs 
within this state; or 

(b) is to be performed or completed wholly or in part 
within this state; or 

(c) relates to or involves goods which are to be or are in 
fact delivered, shipped or received within this state; or 

(d) involves a bill of lading, warehouse receipt or other 
document of title which is to be or is in fact issued, 
delivered, sent or received within this state; or 

(e) is an application or agreement for a credit made, sent 
or received within this state, or involves a credit issued 
in this state or under which drafts are to be presented 
in this state or confirmation or advice of which is sent 
or received within this state, or involves any negotia- 
tion within this state of a draft drawn under a credit.” 


* Restatement, Conflict of Laws §§ 332, Comment c; 358, Comment b. 
* Uniform Commercial Code § 1-105 (Proposed Final Draft, Spring 1950). 
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This is quite obviously a much more inclusive reference than 
one solely to the place of contracting. It requires the forum to 
apply the local law, that is the Code law, whenever the described 
facts occur. But note that it is not applying the Code provisions 
to cases where the transaction has no legally significant event oc- 
curring within the state. It is clearly distinguishable, then, from 
situations where the Supreme Court has said it is unconstitutional 
for a state to apply its local law to matters where the only local 
element in the transaction is the place of suit.” 

The Code also makes provision, in the same Section, for a 
choice of law by the parties in certain circumstances. It says: 


(7) Whenever a contract, instrument, document or se- 
curity has points of contact with one or more states or 
nations in addition to this state 


(a) the parties may agree that the law of any other 
state or nation having such a contact shall gov- 
ern their rights and duties; and 


(b) in the absence of such agreement this Act gov- 
erns. 


It can hardly be doubted that when adopted in a given state 
the rule of the Section indicates a growth in the law of conflict 
of laws.” But why not? The provision for choice of law by the 
parties does not leave room for speculation as to their intent. If 


*° E.g., Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 143 
(1934); Home Insurance Co. v. Dick, 281 U.S. 397 (1930). 

™ The doctrine that the intention of the parties, and hence a stipulation express- 
ing that intention, should govern choice of law finds recognition in the usury cases, 
which are collected in 2 Beale, A Treatise on the Conflict of Laws 1241 (1935); 
Goodrich, Conflict of Laws 334 (3d ed. 1949). It has been said that in insurance 
cases, courts will recognize governing law stipulations if they point to a rule whose 
content is at least as favorable to the claimant as that of the forum. Carnahan, Con- 
flict of Laws and Life Insurance Contracts 245 (1942). Dicta in two cases would give 
effect to governing law stipulations even when the law it chooses has no “contact” 
with the transaction involved. Duskin v. Pennsylvania-Central Airlines Corp., 167 
F. 2d 727 (6th Cir. 1948); Vita Food Products, Inc. v. Unus Shipping Co., Ltd., [1939] 
A.C. 277. But the absence of “contact” will probably lead to disregard of a governing 
law stipulation. Owens v. Hagenbeck-Wallace Shows Co., 129 Atl. 158 (R.I. 1937). 
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they wish to contract out of the provisions of the Code they must 
say so. Furthermore they are limited in their choice to the law 
of a state having substantial contact with the business in hand. 
Making significant other operative facts than acceptance of an 
offer in the choice of law rule to govern a contract is surely to be 
commended when the choice is thereby directed to a set of rules 
considered desirable. In other words, if legislative policy is to 
approve the Code, it is in furtherance of that policy to apply it 
in transactions having reasonable connection with the enacting 
state so far as possible. Elaborate defense of the merits of the 
change in the conflict of laws rule brought about by the Code 
provision is beyond the scope of discussion here. Quite clearly the 
proposed legislation represents a vigorous and radical develop- 
ment in the field of conflict of laws. 

Unless our law is to come complete upon tables of stone de- 
livered on the summit of Mount Sinai, or as in the case of the 
Code of Hammorabi, to be received from Shama the sun god, 
our law will continue to be the resultant of the pulls of rest and 
motion, with legislation resorted to, from time to time, on the 
side of change. In conflict of laws the growth is faster than in 
some other places. It is well that it is so, for here is a day to day 
contribution to the working of our interesting but complex inter- 
governmental system of states and federal government. A sug- 





Governing law stipulations have been given effect in chattel security cases where the 
chosen rule has some substantial connection with the transaction and where the dis- 
pute is between debtor and lender, rather than between lender and third persons. 
Igelheart Bros. v. John Deere Plow Co., 114 Ind. App. 182, 51 N.E. 2d 498 (1943); 
Rubin v. Gallagher, 294 Mich. 124, 282 N.W. 584 (1940); Stevenson v. Lima Locomo- 
tive Works, Inc.,180 Tenn. 137,172 S.W. 2d 812 (1943). But see the dictum of Learned 


Hand, J. in E. Gerli & Co. v. Cunard Steamship Co., 48 F. 2d 115, 117 (2d Cir. 1931): 
“But an agreement is not a contract, except as the law says it shall be, and to try 
to make it one is to pull on one’s bootstraps. Some law must impose the obligation, 


and the parties have nothing whatever to do with that; no more than with whether 
their acts are torts or crimes.” Even the Second Circuit, however, has given effect to 
such clauses when the element of performance in many states makes the ordinary 
choice of law rule difficult to apply. Hal Roach Studios v. Classic Films, 156 F. 2d 
596 (2d Cir. 1946). To the same effect, see Ringling Bros.-Barnum & Bailey Com- 
bined Shows, Inc. v. Olvera, 119 F. 2d 584 (gth Cir. 1941). 
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gestion has been made for a uniform state law codifying conflict 
of laws.” It should not come yet. We need more individual in- 
stances of question and answer upon which to base our general- 
izations. We need fuller and more varied experience to mould 
our concepts. In the meantime we may hope for the appearance 
of judicial leaders who will do for enunciation of principles in 
conflict of laws what Judge Cardozo did for torts when he was a 
common law judge. 


™ The draft of a proposed statute was submitted on May 18, 1949, to the Execu- 
tive Committee of the National Conference of Commissioners on Uniform State 
Laws. 








Committee Report 


COMMITTEE ON LAW REFORM 
ALTERNATE JUDGES FOR LENGTHY TRIALS 


FACTS 


1. The following letter appeared in the New York Law Journal dated 
November 3, 1949 at page 1108: 


Editor of New York Law Journal: 


Many of us in the legal profession viewed with alarm the possibility 
of a mistrial when, in the recent trial of the eleven Communists, the 
newspapers reported the frayed condition of Judge Medina’s nerves in 
his daily verbal tilts with the various attorneys for the defendant over 
a period of nine months. 

We recalled the mistrial in the Washington, D. C., sedition trial 
because of the illness and death of the trial judge, and wondered how 
soon we would have a repetition thereof because of the physical inabil- 
ity of Judge Medina to continue. 

The contingency of a trial juror’s illness has already been taken care 
of by the provision for alternate jurors. Not many realize, however, 
how easily justice may be defeated, the great loss of time and effort and 
of the taxpayer’s money due to the failure of a trial judge to carry on 
in cases of great importance. 

I therefore propose the enactment of legislation to provide for an 
alternate trial judge in cases involving a substantial number of de- 
fendants, in a single trial, which of necessity must last for an extended 
period. 

What do the readers of the New York Law Journal think about this? 


Puitip LIPPNER 


2. Since this letter, other letters have appeared: November 15 at 1229 (by 
William A. Henry), January 17 (by Felix Taubenblatt), and February 2 at 
414 (by Geo. E. Worthington). In addition Samuel Kramer wrote to the 
Chairman of the Committee commenting on the project. In substance the 
letter writers reacted as follows: One gave wholehearted support to the 
original proposal; two did not think the proposal feasible, and one offered an 
alternative suggestion of a three-judge court. 


Editor’s Note: The report published here was prepared by a subcommittee of the 
Committee on Law Reform consisting of Allison Dunham, Chairman, David Asch, 
William J. Butler, Barrett Carmody, Ben Herzberg, Alvin E. Heutchy, and Arthur 
M. Loeb, and is reprinted here because it is an authoritative treatment of a subject 
which has occasioned considerable recent comment. 
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g. Mr. Will Shafroth, Chief of the Division of Procedural Studies and 
Statistics of the Administrative Office of United States Courts, reported that 
as of January 18, 1950 he knew of no other bar association activity with refer- 
ence to this subject. The Attorney General of the United States at the annual 
meeting of the Judicial Conference of the United States in Washington, D. C., 
September 22-24, 1949, commented on the problem (page 33 of the report): 


Recently, certain criminal trials which have been conducted by the 
Department, and which have gained prominence in the press, have 
brought about several suggestions for various changes in Federal crimi- 
nal practice and procedure. These suggestions have been directed to 
the Department as well as to the President, and in some cases have 
come from congressional sources. It might be fitting if I were to call 
your attention to several of them. 

It has been suggested to the President that in criminal trials of great 
importance and anticipated great length, the chief judge of the district 
court be authorized to appoint an additional judge to sit during the 
trial. At the present time, neither the statutes nor the Federal Rules of 
Criminal Procedure permit the designation of an alternate or substi- 
tute judge except after a verdict or finding of guilty. The sole function 
of this second judge would be to assume the duties of the regular pre- 
siding judge in the event that the latter died or became incapacitated, 
just as in the case of alternate jurors. The obvious argument in sup- 
port of this suggestion is that the designation of an alternate judge 
would in many cases prevent unnecessary mistrials, would relieve the 
parties from the burden and expense of retrying the case, and would 
also remove the unfair advantage that might accrue to a defendant, in 
a new trial, brought about by the prior disclosure of the Government’s 
case during the course of the first trial. On the other hand, the contin- 
gency is fairly remote that the services of the second judge would ulti- 
mately be required, and it may be inadvisable to tie up a second judge 
in any district on that remote contingency. Even with the additions to 
district courts authorized by Public Law 205, a procedure which would 
completely tie up two judges for an extended period of time should 
probably not be authorized unless a great deal of careful study is given 
to the matter and proper limitations and restrictions are placed upon 
the discretion of the chief judge, both for his own protection against 
pressure and for the efficient and economical operation of the district 
courts. 

This Conference is authorized by statute to “prepare plans for as- 
signment of judges to or from circuits or districts where necessary” and 
to make “recommendations for legislation” (28 U.S.C. 331) and it 
seems appropriate to call the above suggestion to the attention of the 
Conference for such consideration as you may wish to give to it. The 
Department of Justice has advised the President that this matter 
would be called to your attention. 








356 THE RECORD 


The Committee will note that the Attorney General is very cautious about 
making any recommendations. 

4. The Administrative Office of the United States Courts has no statistics 
on number of mistrials due to incapacitation of the judge, but the only case 
recalled by personnel in the office is the case of Judge Eicher and the Nazi 
conspiracy trial in Washington during the war. Statistics of the Administra- 
tive Office from 1944 to 1949 on the length of trials in the Federal courts 
show that from July 1, 1943 to June go, 1949 there have been 21 criminal and 
17 Civil trials lasting go days or more out of a total of 17,796 and 23,923 trials 
respectively or a percentage of 0.07 and 0.09. Criminal trials lasting more 
than 5 days were 2.4% of the total criminal trials or 441. (See Appendix for 
complete statistics.) 

5. There are no statistics available on the number of mistrials in criminal 
cases. In 1948 the Administrator of the United States Courts reported that of 
32,543 Civil cases pending in the District Courts, 9,459 (29%) had been pend- 
ing for more than 6 months and of these 23 or 0.2% were pending because of 
mistrials. 1,062 or 11.2% were pending because the court was unable to reach 
them because of other business. 

6. Statistics in the New York courts are not available on a similar break- 
down nor are there any statistics helpful to our problem. It may be interest- 
ing to note that from July 1, 1943 to June go, 1948 there were 202 mistrials 
in criminal cases in New York. During the same period 4,054 jury trials were 
completed. 4.7% of the total cases tried resulted in mistrials. Reasons for the 
mistrials are not given. In the year ending June 30, 1947, 5.7% of civil cases 
tried before a jury in the Supreme Court resulted in a mistrial as did 5.1% 
of criminal cases. The Administrative Office of the United States Courts has 
no figures on mistrials other than those given in paragraph 5 above. 

7. Unlike the alternate juror, an alternate judge would, if the first judge 
were incapacitated, have to assume responsibility for the earlier rulings with 
no chance to participate in the making of those rulings. 


8. The increasing burden of business on the judges in both the Federal 
and State courts is too well-known to require demonstration. An alternate 
judge on lengthy trials would withdraw two judges from handling other 
business. 

g. Two members of the staff of the Administrative Office of the United 
States Courts stated to the Sub-committee Chairman that they personally be- 
lieved the proposal was not meritorious: first, because there are few long 
trials; secondly, because it would be difficult to tell whether a trial would be 
long enough to make the designation of an alternate judge desirable; and 
third, the cost in “judge power” is far greater than it is worth. 

10. Mr. Sarafite reported at the last meeting of the full committee that the 
Chief Clerk of the New York County District Attorney’s Office had found no 
cases in recent years where an alternate judge would have been useful. 
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DISCUSSION 

1. It is possible that the Judicial Conference of the United States may take 
some action with respect to the statement of the Attorney General referred to 
in paragraph g above, although the Attorney General did not recommend 
action. If the Judicial Conference makes a favorable recommendation at 
some time in the future, our committee or some other committee of the 
Association of the Bar may be called on to comment on the proposal at that 
time. In the meantime the facts available to the committee do not seem to 
warrant any action at this time except to disapprove the suggestion. 

2. The proposal of Mr. Kramer for substitution of another judge during 
trial presents grave constitutional difficulties. See Freeman v. United States, 
227 F. 732 (C.C.A. 2d, 1915) for discussion of this question. Since the facts do 
not demonstrate any urgency on this matter, it does not seem worthwhile to 
examine the constitutional question in detail. 


CONCLUSION 


1. The facts demonstrate that the need for special provision for the judge 
becoming incapacitated during trial is not great. 


2. The cost of such a proposal in terms of “judge power” is more than the 
possible gain to be achieved from the proposal. 


RECOMMENDATION 


That the Committee on Law Reform of The Association of the Bar of the 
City of New York disapprove as unnecessary and too costly the proposal for 
an alternate judge in lengthy trials. 


Respectfully submitted, 


COMMITTEE ON LAW REFORM 
OF 
THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


WIL.iAM B. HERLANDs, Chairman 
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APPENDIX 


CIVIL TRIALS COMPLETED IN 84 U. S. DISTRICT COURTS 
FOR YEAR ENDING JUNE 30, ——— 


1944 1945 1946 1947 1948 1949* 
Total Trials .... 2g11 2835 3617 5040 4586 4913 
Percentand(Number) (2016) (2022) (2580) (3408) (3095) (3237) 

of Court Trials . . 100 100 100 100 100 100 
idayorless ... (1361) (1426) (1920) (2607) (2196) (2316) 
67.5 70.6 74-4 76.5 71.0 
RO 6. koe sce Ss (342) (338) (366) (479) (508) (488) 
17.0 16.7 14.2 14.1 16.3 
ee (148) (125) (128) (154) (181) (219) 
73 6.2 5.0 45 5.8 
4-5days ..... (88) (82) (112) (101) (129) (124) 
4-4 4-1 4-3 3-0 4-2 
6-gdays ..... (51) (35) (38) (42) (48) (62) 
2.5 1.7 1.5 1.2 1.6 
1o-1gdays ... . (21) (15) (16) (21) (27) (20) 
1.0 0.7 0.6 0.6 0.9 
20-2gdays .... (2) (a) ae (3) (3) (4) 
0.1 0.0 O.1 O.1 
go days and over . (3) ht ae (1) (3) (4) 
0.2 0.0 0.1 
Percentand(Number) (895) (813) (1037) (1632) (1491) (1676) 
of Jury Trials . . 100 100 100 100 100 100 
1 day or less .. . (275) (250) (332) (707) (465) (535) 
30.7 30.7 32.0 43-3 31.2 
| ee ae (263) (233) (328) (416) (494) (550) 
29.4 28.7 31.6 25-5 33-0 
ae (151) (159) (200) (260) (247) (297) 
16.9 19.6 19.3 15-9 16.6 
4-5days ..... (131) (126) (123) (169) (211) (222) 
14.6 15-5 11.9 10.4 14.2 
6-gdays..... (58) (37) (43) (56) (56) (58) 
6.5 45 4.1 3-4 3.8 
10-1gdays ... . (15) (8) (11) (23) (15) (12) 
1.7 1.0 1.1 1.4 1.0 
go-egdays .... aes i ies (1) (1) (0) 
0.1 0.1 
go days and over . (2) ses dic (0) (2) (2) 
o 0.1 
Total Trials .... 4844 4032 3170 2429 2142 1199 


* 86 districts; percentage figures not available. 











Percent and (Number) 
of Court Trials . . 


1dayorless ... 


10-1gdays .... 

2o0-2gdays .... 

go days and over 
Percent and (Number) 


of Jury Trials 
1dayorless ... 


lo-1gdays .... 
20-2gdays .... 


go days and over 


* 86 districts. 


COMMITTEE REPORT 


1944 
(1772) 
100 
(1675) 
94-5 
(74) 
4-2 
(13) 
0.7 
(6) 
0.3 

(1) 
oO.1 
(3) 


0.2 


(3072) 
100 
(2394) 
779 
(334) 
10.9 
(147) 


(107) 
3-5 
(45) 
1.5 
(35) 
1.1 
(6) 
0.2 
(4) 


0.1 


1945 
(1391) 
100 
(1281) 
g2.1 
(76) 
5-5 
(15) 
1.1 

(8) 
0.6 
(5) 
0.3 
(5) 
0.3 


(1) 
O.1 
(2641) 
100 
(1950) 
73-9 
(362) 
13-7 
(166) 
6.3 
(g1) 
3-4 
(52) 
2.0 
(18) 
0.7 
(2) 


0.0 


1946 
(1139) 
100 
(1031) 
99.5 
(75) 
6.5 
(12) 
1.1 
(13) 
1.1 

(4) 
0.4 
(4) 
0.4 


(2031) 
100 
(1313) 
64.7 
(410) 
20.2 
(141) 
6.9 
(103) 
5.1 
(47) 
2.3 
(14) 
0.7 

(2) 
O.1 
(1) 


0.0 


1947 
(988) 
100 
(916) 
92.7 
(45) 
46 
(11) 
1.1 
(6) 
0.6 
(8) 
0.8 
(1) 


0.1 


(1) 
0.1 
(1441) 
100 
(842) 
58.4 
(321) 
22.3 
(106) 
7-4 
(86) 
6.0 
(50) 
35 
(25) 
19 
(2) 
0.1 
(9g) 
0.6 


1948 
(745) 
100 
(6>4) 
99.5 
(45) 
6.0 
(13) 
1.7 
(8) 
1.1 
(2) 
0.3 
(3) 
0.4 


(1) 


(1) 


0.1 
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1949* 
(875) 
100 
(793) 
90.6 
(50) 
5-7 
(14) 
1.6 
(12) 
1.3 
(5) 
0.5 
(1) 


0.1 


(1324) 
100 
(840) 
60.4 
(262) 
19.8 
(91) 
6.9 
(86) 


27 
2.0 
(11) 
0.8 
(3) 
0.2 
(4) 
0.3 
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LIST OF SELECTED MATERIALS ON THE SUPREME COURT 

OF THE UNITED STATES 
“This tribunal works in a highly concrete fashion. The tra- 
ditions it holds have been wrought out through the years at 
the conference table and in the earnest study and discus- 
sions of men constantly alive to a supreme obligation. We 
do not write on a blank sheet. The Court has its jurispru- 
dence, the helpful repository of the deliberate and ex- 
pressed convictions of generations of sincere minds address- 
ing themselves to exposition and decision, not with the 
freedom of casual critics or even of studious commentators, 
but under the pressure and within the limits of a definite 
official responsibility.” * 

For one hundred and sixty years the Supreme Court of the 
United States has influenced the destiny of a developing de- 
mocracy, striving to keep it within the framework of freedom 
and justice erected by its founders. Great men have given of their 
wisdom to the work of the Court. A very important part of this 
nation’s history is reflected in its decisions. The Court has written 
much, and much has been written of our highest tribunal, and of 
the judges who have served it. Our library has over 6300 bound 
volumes of Supreme Court records and briefs. Countless other 
volumes on the shelves attest to the interest in the Court and 
its activities. 

The following bibliography represents a selection of books 
which will prove valuabie in understanding the Supreme Court, 
and in appreciating the men who have made it a great and 
respected tribunal. 


American Bar Association. House of Delegates Memorandum on Amend- 


ment to Constitution Providing for Appellate Jurisdiction by the Supreme 
Court. Boston. 1948. 18p. 


* Chief Justice Charles E. Hughes. Address Delivered at the Ceremonies in Com- 
memoration of the One Hundred and Fiftieth Anniversary of the First Meeting of 
the Supreme Court of the United States. 
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